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Key points

Without activists and journalists, open government

is severely weakened. They serve as critical
intermediaries, connecting public institutions and
decision-makers with everyday citizens. They inform
and raise awareness of issues—as well as demand
accountability when it is needed. Protecting this
essential watchdog role also protects the people who
use open government every day to create change.

Freedoms required by activists and journalists
continue to face threats around the world. This
section explores specific challenges within OGP
countries and possible solutions. Key findings include:

Activists are diverse. They come from all
ages, genders and backgrounds, and have
different needs, particularly when it comes

to women, LGBT+, and marginalized groups.
They are often communities of people, not just

individuals or professional organizations.

In four out of five OGP countries,
journalists report harassment, often from
non-state actors.

In a small but notable minority of
OGP countries, activists face harassment,
stigmatization, detention, and violence.

In 50 OGP countries, there is inadequate
investigation and prosecution of threats
against activists and journalists.

OGP members can use their action plans
to help activists and journalists by
limiting harmful practices, establishing
accountability against officials, strengthening
investigative and prosecutorial bodies that can
redress harms, and proactively communicating
the important role journalists play in society.
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ime and again, OGP members have publicly committed
T to protect expression. All OGP members sign the Open
Government Declaration upon joining, committing to create
government “that empowers and delivers for citizens” that is
“consistent with our commitment to freedom of expression,

association, and opinion.”

The Paris Declaration, adopted by the OGP Steering Committee on

behalf of the membership in 2016, commits to:

protect, consistent with international law, freedom of expression,
including for the press and all media, defend the role of
journalism as a crucial force for transparency and accountability,

and stand up against attacks and detention of journalists.

Moreover, the OGP theory of change upholds civil society
engagement as one of the four forces needed for open

government reform.

Beyond statements of aspiration, activists and journalists are at

the heart of making open government work:

*  They defend the mission and vision of the partnership. This
includes everyone from environmental and human rights
defenders-including women'’s and youth rights activists-to

academics, journalists, and bloggers.

* They query, vet, and use open and publicly available
information. This helps to promote positive changes in
government, build trust, and support political processes.
One survey in the US found that 80% of adults believe that
news media are “critical or very important” for the country’s

democratic system.?
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« They help ensure checks and balances on
powerful interests. In the Philippines, a data-
driven approach to governance encouraged local
governments (“Barangay”) to use open data to let
community members monitor local government

budgets and engage in planning.?

» Their work helps to ensure healthy, inclusive
growth. Recent findings looking at over 200
countries show that where civic freedoms are
respected in a country, they correlate with good

economic and human development outcomes.*

Inversely, when civil society actors are harassed
online or in person (either for their activities, gender,
sexuality, religion, or ethnicity, etc.), people will be
intimidated and fearful to speak out and engage with
government. Intimidation includes sexualized violence
online, harassment, disclosures of home addresses
and workplaces, and threats against civil society
actors and family members. This will ultimately erode
the free flow of information and collaboration. This
often disproportionately impacts women, minorities,

and minority viewpoints.

Beyond OGP public declarations, the obligation
to protect activists and journalists is enshrined in
international and domestic law.

Article 19 of the International Covenant on Civil and

Political Rights obligates states to respect, protect,
and promote expression and the right to seek

information, including enacting domestic legislation.

« According to the Declaration on Human Rights
Defenders (1998), these defenders contribute to
“the effective elimination of all violations of human
rights and [to] fundamental freedoms of peoples and

individuals.”®

- The UN Human Rights Commission Resolution 33/2
declares states have the obligation to prevent,

protect, and prosecute attacks against journalists.®

More recently, the UN Human Rights Council

appointed a Special Rapporteur on the Situation of
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Human Rights Defenders and a Special Rapporteur on
Freedom of Expression.” Similar rapporteurs exist for
regional bodies in Africa, Europe, and Latin America.
These rapporteurs document abuses, raise awareness
of human rights, and build political will for domestic
reforms at the national level. The UN specifically set a
global target to “ensure public access to information
and protect fundamental freedoms, in accordance with
national legislation and international agreements,” in

Sustainable Development Goal 16.10.

An important note on terminology: this report uses
“activists,” but there is increasing international
consensus around the term “human rights defenders.”
The United Nations General Assembly recognizes
“human rights defenders” to include journalists,
environmentalists, whistle-blowers, trade unionists,
lawyers, teachers, housing campaigners, and others.®
In this report, “activist” and “defender” are used
interchangeably. This is intentional as this report is
primarily aimed at a domestic audience who may not
be familiar with the resolutions and terminology of the
United Nations and other international organizations.
Activists include individuals, organizations, or
communities, formal or informal, who engage in

civic life. The usage of “activists and journalists” is

not intended to undermine or be a substitute for the

important legal work done by other organizations.

Additionally, this "Defending Activists and Journalists"
section combines findings on freedom of expression
with findings on basic human rights institutions.

This intends to avoid a conflation of the two
elements. The data illustrates that institutions that
protect and promote free expression are ineffective,
or, where effective in investigating and making
recommendations, are unheeded. Again, this is not
consistent with international human rights law, but the
combination of freedom of expression and human
rights institutions aims to make this report useful to

domestic reformers.



Threats to activists and

journalists

Attacks against activists and journalists are one of the
leading threats to open governments and civil society
around the world.® Data on both the extent and reach
of these dangers is concerning.

. For human rights defenders, Latin America is the
most dangerous region, accounting for 85% of the

recorded killings of activists in 2017°

For journalists, Afghanistan, India, Mexico, and the
US account for the most killings based on figures
from Reporters without Borders "

- Beside governments, non-state actors like organized
crime, armed groups, and private (international)
companies have targeted activists and journalists
that challenge their operations, leading some to
claim that harassment and killing have reached a
peak unseen for at least a decade”

Threats to activists and journalists are not limited to

physical violence. They also include:
Harassment

- Asset seizure has been applied to groups and
individuals from Azerbaijan to Zambia and the

European Union to Turkey; it often has been

against groups working on sensitive topics like
anti-corruption, land rights, political opposition

activities, human rights, and LGBT+ issues.

Travel bans have been used against leading civil
society actors and their families in Azerbaijan,
Bahrain, Egypt, and Turkey, among others.

Harassment by private actors can involve death
threats and vandalization. In a recent report, the
Fundamental Rights Agency asked a variety

of CSOs about threats and/or attacks to their
staff in the last three years. It found that, “Most
CSOs reported mainly verbal and online threats
and attacks or being targeted by negative

media campaigns and digital security threats.
However, as many as 15 organizations [out of 136
respondents] said that their staff or volunteers
had been physically attacked for reasons linked
to their work. Furthermore, 20 organizations
reported damage to their premises (such as
vandalism, graffiti and broken windows). At the
same time, only a quarter of the organizations
that experienced such incidents reported them to
the authorities.”™
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Stigmatization

- Labeling and vilification. In Russia, CSOs must
register under the Foreign Agents Law if they
receive any non-domestic funding.* Hungary
passed similar legislation in 2017° (See the
“Freedom of Association” section of the OGP
Global Report for more information.)

- Intimidation. In the United States, President Trump
has regularly assailed the press as an “enemy
of the people.” According to the 2019 Freedom
House report, “Trump has assailed essential
institutions and traditions including the separation
of powers, a free press, an independent judiciary,
the impartial delivery of justice, safeguards
against corruption, and most disturbingly, the

legitimacy of elections.”®

Detention

- Using a state of emergency that was declared in
2016, the Turkish government has since detained
at least 50,000 people pending trial, with at least
112 journalists sentenced in 2018 alone.”

« Police in a number of West African countries,
including a few OGP countries, have increasingly
detained journalists, including without formal

charges®
Defamation and legal intimidation

- SLAPPs (Strategic Lawsuits against Public
Participation) are drawn-out, expensive lawsuits
used to silence and harass journalist activists.
(See “Good to know: The rise of SLAPPs to

silence speech” later in this section for more.)

« Chilling speech and press. Use of overly-
discretionary slander, defamation,* libel, and
blasphemy laws.
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Criminalization

- Use of law to restrict association. In 2018, an
outspoken anti-government Filipino news site,
the Rappler, was charged with evading taxes.?°
Similar charges have been levied against human

rights organizations in Kenya.?!

Criminalizing protest. Ten US states?? have
passed laws lessening penalties for injuring

demonstrators who block public roads.

Criminalizing legal services. In Europe, there
is significant criminalization of providing basic
services (including information and legal services)

to refugees and migrants.?®

Violence

. Killings. Despite the peace accords related to
ongoing conflict in the area, the Colombian
Ombudsman’s Office shows that 282 community
activists and journalists were murdered between
January 2016 and February 2018. Additionally,
two journalists were killed in Malta and Slovakia in
2017 and 2018 respectively.

Based on a 2018 OGP analysis of 64 OGP countries, a
significant group of OGP governments face challenges
with the functioning of human rights institutions (37
countries) and freedom of expression (29 countries).
Of these countries, most have not used their OGP
action plans to undertake reforms to prevent,
investigate, and sanction harassment of activists

(see Figures 1and 2). Figure 1looks at commitments
that deal specifically with freedom of expression

or the media. Figure 2 looks at the number of
countries with commitments to improve human rights
protection institutions. (For reasons of precision, these
commitments are only coded as relevant to human
rights protection if they use the term “human rights” or
its equivalent.)



FIGURE 1. A small number of OGP countries with problems in freedom of expression have undertaken

commitments
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FIGURE 2. Most OGP countries have problems with human rights investigation and follow-up, but few have

used their action plans to address the problem

100%
B o problem, no commitments 3
E

B No problem, commitments § 75%
(%}
. Problem, commitments ?5
[0}

. Problem, no commitments 5 50%
o
o
b

< Oy

§  25%
G
Q

0%

Source: OGP commitments database and CIVICUS Monitor Data coded by IRM staff.?> (n=64)

DEFENDING ACTIVISTS AND JOURNALISTS 7



OGP major accomplishments

to date

Despite the gloomy global picture, some OGP action

plans have undertaken steps to defend journalists and

activists from different threats and actions coming from

governments, companies, and other non-state actors.

- Eleven countries have commitments to strengthen
human rights institutions, monitor and comply with
recommendations from international human rights
conventions, and protect activists, journalists, and
human rights defenders from harassment. Seven of
these countries have “ambitious” commitments, as
assessed by the IRM.2®

- However, two-thirds of countries with noteworthy
problems do not have commitments addressing
these issues in their action plans. This accounts for

30 percent of OGP countries.?’

The countries that have made commitments tend to

focus on prevention, protection, and sanctions.

Prevention:

« Colombia committed in its second action plan (2015—

2017) to create a national archive to document and
provide information about past victims of its armed

conflict. (See the “Colombia: Opening up information

on past abuses” box later in this section.)?®

- Norway focused on advancing freedom of
information through its foreign and development
policy work to promote free expression and counter
rising attacks against civil society by state and non-
state actors in other countries.?®

- Uruguay, in its third action plan, is moving toward an

open data approach to look at access to information,

including human rights violations under the military

dictatorship.*®

Protections:

- Croatia committed in its second action plan
(2014-2016) to strengthen protection mechanisms

for journalists who speak out against censorship.

. Ireland committed in its national action plan (2014—
2016) to build a culture of whistleblowing and adopt
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national legislation to protect people speaking up.
(See the box on the next page.)*

- ltaly focused on implementing its “Declaration of
Digital Rights,” which was approved in 2015, as part
of its third action plan (2016-2018).23

- In 2016, Mongolia committed to adopt a new media
freedom law based on international standards, which
would include protecting journalistic confidentiality.
In addition, the government committed to amend the
National Broadcasting Law to protect the media from

political influence and promote its independence.®*

Sanctions:

- Jordan adopted a commitment to track data on
human rights related complaints in its action plan
(2016—-2018). An electronic database was set up to
file and track complaints to ensure accountability in
the process and escalation of legal cases.*®

- Mexico made a commitment in its action plan
(2014-2016) to begin a process to address the
forced disappearance of people. (See “Mexico:
Attempting to address violence against activists and
journalists” later in this section.)*®

- Montenegro put forward a commitment for the
government to resolve crimes against journalists,
including the establishment of a task force to look
into past and unsolved murders, as its neighbor
Serbia had done. (See “Serbia: Ending impunity in
the killing of journalists” later in the section.)¥’

Beyond commitments, the Partnership has taken an
active role in addressing problems among members
through the OGP Response Policy:*®

- The Response Policy was initiated against Hungary
after four CSOs submitted a Letter of Concern in July
2015. When the OGP Steering Committee found the
claims were valid and relevant, the government of
Hungary withdrew from OGP in December 2016.%°

- In May 2016, Azerbaijan became the first OGP
country to be designated as inactive under the OGP

Response Policy.*°



+ In 2018, CSOs involved in OGP brought a Response « A letter of concern was filed against Turkey. The

Policy case regarding spying in Mexico. The case is still filing party lacked standing because Turkey had
open, pending a review of the concern and possible not had a working OGP structure for several years.
government remedies.” (See the “Mexico: Attempting Consequently, in September 2016, Turkey was

to address violence against activists and journalists” box designated inactive by the OGP Steering Committee
later in this section for further explanation.) after failing to provide a national action plan

« In 2016, a case regarding freedom of movement

in Israel was raised, but was dismissed as the party

developed with partners for two consecutive cycles.*

A final letter filed concerning the government of

bringing the claim lacked standing.*? Australia was found to be without factual merit.**

LESSONS FROM REFORMERS

Ireland: Shifting protections and culture
about whistleblowers

Whistleblowers serve a critical social function by flagging neglect or
abuses in the public and private sector. Having the right to speak out about
alleged abuses-such as corruption or harassment-is essential for a safe
environment and culture for everyone. However, these individuals need

adequate protections and social acceptance to be able to fulfill this role.*s

Ireland used its national action plan (2014-2016) to begin to encourage,
protect, and raise awareness about whistleblower duties and protections
(as outlined under Ireland’s Protected Disclosures legislation).*® The law was
passed in 2014 during the first year of the action plan and was developed in
close cooperation with civil society. It has been considered among the most
comprehensive whistleblowing laws in the European Union as it covers the

reporting of abuses in all sectors of society.

Ireland’s inclusion of whistleblowing in its action plan was considered
transformative and a starred commitment. An independent assessment
of the plan classified it as being completed within two years and having

an “outstanding” effect on opening up government.#” The government,
through the Department of Public Expenditure and Reform (DPER), worked
with trade unions, CSOs and associations representing employers to carry
out the commitment and pass legislation. The timing was optimal; a bill for
whistleblowing legislation was just being discussed as the action plan was

being developed.

Photo by Ronstik, Adobe Stock
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The data shows the need for change

In spite of laudable advances within the context of
action plans, data from V-Dem, World Justice Project,
and Freedom House show that many OGP countries
continue to experience severe challenges, especially
journalist harassment and follow up by institutions
investigating human rights violations. This section
looks at these challenges across three categories: free

press, free expression, and human rights institutions.

Free press

Many OGP countries have problems upholding
free press; powerful actors directly harass the
press and, in some cases, the media self-censors
its work. Figures 3 and 4 analyze data from two

sources (V-Dem and Freedom House), and show that
journalists face threats worldwide, some severe, even
in OGP member countries.

« The majority of OGP countries have journalists who
are harassed (by government or other actors). This is
true in roughly four out of every five OGP countries,

according to V-Dem data.

» People surveyed in 48 OGP countries feel that
journalists face threats, punishment, or imprisonment

for their work according to the World Justice Project.

« Over two-thirds of OGP countries face severe to
moderate constraints to a free and independent

media, according to Freedom House.

FIGURE 3. In many OGP countries journalists face severe harassment

Are individual journalists harassed—i.e., threatened with libel, arrested, imprisoned, beaten, or killed—by governmental or
powerful non-governmental actors while engaged in legitimate journalistic activities? (n=78)
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Source: V-Dem v2meharjrn (3.11.8), Version 8 (April 2018).
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FIGURE 4. Some OGP countries have weaker environment for independent media

Are there free and independent media? (n=79)
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Freedom House Score

Source: Freedom House, Freedom in the World 2018, D1.

LESSONS FROM REFORMERS

Serbia: Ending impunity in the killing of
journalists

For journalists’ access to justice, there must be mechanisms to ensure
investigations and prosecutions for crimes against them. One good
example of this is the Commission for the Investigation into the Murders of
Journalists, which Serbia established to re-examine old cases that ended

in impunity.4®

The commission was established in 2012 in response to violence against
journalists following the breakup of former Yugoslavia in 1992. Over 40
journalists disappeared or were killed in the country since that time, with

very few of the cases being concluded.

The Commission has several working groups, all led by the Ministry of
Interior, and its work is highly transparent. In addition to the ministry,

the Commission includes representatives of professional journalists and
representatives of the Security Information Agency (BIA), Serbia’s national
security body.*’ Three cases have been brought to justice. A public
awareness campaign,®® which won an award at the 2014 Cannes Lions
International Festival of Creativity, was also launched to engage the public

about the Commission’s work.>"

While Serbia continues to have challenges with press freedom, the
Commission is considered an example whose model is exportable.

Neighboring country, Montenegro, has since set up a similar body.

Photo by Scorcom, Adobe Stock
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LESSONS FROM REFORMERS

Mexico: Attempting to address violence
against activists and journalists

The Mexican justice system suffers from lack of judicial independence and
is part of a broader environment of impunity.52 Their second OGP action plan
states that only between 1and 2 percent of committed crimes resulted

in sentencing and many individuals (96 percent) do not report crimes at

all due to fear, corruption, and/or the lack of faith in Mexico's institutions

to respond. With disappearances being a severe problem in the country,
this lack of criminal justice means that many cases are going unreported
and not investigated. In 2014, this came to an acute head with the forced
disappearance, and likely killing of 43 student teachers while travelling to a

demonstration in Iguala, Guerrero.

Mexico's 2016 action plan committed to analysis of the patterns of
disappearances, a mechanism to track them, and publication of open data
about the cases. This would build upon a prior action plan (2013-2015),
where Mexico made related commitments to gather and publish data
about disappearances and provide information on people that have been

detained. Those two commitments were fully completed.53

Unfortunately, these efforts lost momentum when it was discovered that
the government had used spyware to harass activists, including civil
society members of the “Tripartite Commission” responsible for governing
OGP. The government is currently under review by the OGP Support Unit
following an OGP Response Policy letter from Mexican organizations.

At the time of writing, the newly appointed Mexican administration has
affirmed its commitment to work with civil society to address these
concerns. Areport outlining the findings of the merits of the original
concerns is to be completed by the first quarter of 2019. Based on these
findings, and the responses provided by the government, an update and
report will be prepared and presented to the OGP Steering Committee at its
next meeting in May 2019.

Photo by Edgard Garrido, Reuters
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Free expression

While most OGP countries are relatively strong on
issues of free expression for CSOs and individuals,
notable constraints remain in over 40 percent of OGP
countries (see Figure 5). Moreover, OGP countries are

not immune to some of the worst violations:

« Retaliation: In five OGP countries, CSOs face

retaliation for opposition viewpoints.

- Killings and disappearances: In 11 countries,
dissidents are “likely” or “very likely” to be
imprisoned or killed by agents of the state.

Extrajudicial detention: In 14 countries, respondents
stated that activists are “likely” or “very likely” to face

extrajudicial detention.

Extrajudicial search: In 17 countries, activists or
dissidents are “likely” or “very likely” to experience

warrantless searches.

FIGURE 5. In a large minority of OGP countries, individuals expressing political views fear surveillance and

retribution

Are individuals free to express their views on political or other sensitive topics without fear of surveillance or retribution?

(n=79)
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FIGURE 6. In most OGP countries, civil society organizations can speak against the government without fear of

retribution

In practice, civil society organizations in [COUNTRY)] can freely express opinions against government policies and actions

without fear of retaliation. (n=65)
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"European Court of Human Rights." Photo by Svetavo, Adobe Stock

Human rights institutions

When human rights violations occur, there is often
inadequate reporting, investigation, or follow up,
leading to impunity of the violators. This may be
because the institutions responsible for protecting
human rights do not or cannot investigate or report.
Alternately, reporting might occur, but justice is not
carried out.

Human rights institutions are bodies set up to protect
basic human rights, as proscribed in international and
domestic law. While there is much attention paid to
international or supranational human rights institutions,
OGP is better positioned to improve these institutions
at the national level. Some of these bodies are judicial
(determining facts and law), some are single-purpose
(e.g., truth and reconciliation commissions), and others
address human rights across a variety of issues.>*

In some cases, these institutions provide temporary
relief, including accompaniment, safe havens, or

evacuation.
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Data show a perceived lack of protections against
and sanctions for human rights abuses. Organizations
tasked with investigating human rights violations

are seen as ineffective or not taken seriously by
authorities (see Figures 7 and 8).

Additionally, Figures 7 and 8 illustrate some of the
causes for impunity in OGP countries. Figure 7 shows
that almost all OGP countries included in the Rule of
Law Index have either a human rights institution, an
ombudsman’s office, or their equivalent. But in many
of the countries, these institutions are ineffective or do
not take on major issues. Only 12 countries surveyed
have effective institutions.

Figure 8 shows that, even though there are effective
institutions in those countries, only half see their
findings taken forward to corrective action. Experts in
the majority of countries surveyed find there is little
action taken on the findings of these institutions.

These findings suggest that in a number of

OGP countries, basic investigative powers and
independence may be an essential first step. However,
in a larger group, creating the means to ensure that

findings are acted upon is perhaps more important.



FIGURE 7. In most OGP countries, human rights institutions are slow in responding to abuses

Experts chose the statement that was closest to their views on how the National Human Rights Institution (ombudsman)
operates in practice in their country. (n=64)

30

20

Number of OGP countries

B C D

Average response per OGP country

Source: World Justice Project, Rule of Law Index 2017-2018, QRQ 15.
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rights violations. (c) The institution does not effectively investigate

(b) The institution starts investigations into human human rights violations.

rights violations, but is limited in its effectiveness. (d) There is no such institution in my country.

FIGURE 8. In most OGP countries, corrective action for human rights abuses is slow to occur

In practice, the reports issued by the national human rights institution/ombudsman are taken seriously by the authorities,
with negative findings drawing prompt corrective action. Figures for OGP countries. (n=63)
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LESSONS FROM REFORMERS

Colombia: Opening up information on past
abuses

As part of its second action plan (2015-2017), Colombia committed to
create a national archive on human rights and historical memory to
document the victims of its armed conflict.>® During the conflict, an
estimated 220,000 people died and more than 7 million people were

internally displaced.

In the first year, nearly 230,000 documents were made public. This

number rose to 240,000 during the second year.

This collection of information about the conflict in an open data format is

critical for helping the country in its process of national reconciliation.

Colombia also has included a commitment to create an integrated
information system to track the completion of commitments after the
peace agreements as part of its third action plan (2017-2019).5° This step
is important as Colombia continues to suffer an escalation of attacks

against journalists and activists after the signing of these agreements.?’

Photo by LM Spencer, Adobe Stock
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GOOD TO KNOW

The rise of SLAPPs to silence speech

"Memorial to slain investigative journalist Daphne Caruana Galizia." Photo by Ethan Doyle White, Wikimedia

Daphne Caruana Galizia was a journalist
who reported on government corruption in
Malta before she was brutally murdered in a
car bomb in October 2017. Before her death,
Caruana Galizia faced non-stop harassment,
including death threats, arson, and lawsuits.>®
At the time of her death, she faced 47 libel
suits from those who wanted to end her
reporting, indicative of a growing trend

of using strategic lawsuits against public
participation, known as SLAPPs, to silence
journalists and activists.>

What are SLAPPs?

SLAPPs are lawsuits used to harass and
intimidate CSOs or individuals, notably
environmental and human rights defenders.
Plaintiffs usually do not expect to win. Instead,
they use the lawsuits to damage the reputation
of their critics and force them to spend time
and money on legal proceedings. Although
many SLAPPs involve defamation claims,

they can take many forms and are particularly
harmful in places where legal costs are high,
speech laws are flexible, and safeguards are
non-existent.®® As an instrument for powerful
interests to silence their critics, SLAPPs pose a
clear threat to freedom of speech.

What is the solution?

In response to the murder of Caruana Galizia,
Malta decriminalized defamation in April 2018,
although no anti-SLAPP provisions were
enacted.®’ Elsewhere, anti-SLAPP statutes
are slowly taking hold in places like the U.S.,
Australia, and Canada.®? In Ontario, a member
of the OGP Local Program, recent legal cases
are clarifying how courts can interpret anti-
SLAPP statutes to balance freedom of speech
and the right to defend oneself.®®

Still, more work needs to be done. As a result,
future OGP commitments could focus on
implementing anti-SLAPP statutes and
regulations that:

+ Establish penalties for those who file
abusive lawsuits, including fines;

+ Allow for the early dismissal of abusive

lawsuits in court; and

- Enable the recovery of legal costs incurred
by defendants who face abusive lawsuits.**
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Closing the gaps in OGP countries

Given the global backsliding on freedom of expression
and civic space, OGP members must create a line of
defense to protect activists and journalists. There is a
need to continue to benchmark OGP countries against
non-OGP countries to see how governments in the
Partnership are performing. Current findings suggest
OGP countries are doing only slightly better than non-
members in defending activists and journalists.®®

The challenge is how to stop and reverse these
negative trends, starting with OGP countries. There
are specific dimensions that need to be taken into
account when thinking through the right approach:

- Ensure that responses to other threats are legal
and proportionate: Often, violations against activists
are claimed in the name of national security or
anti-corruption. Such laws may be distorted to attack
activists and journalists.®® Currently, these attacks
have extended to legislation around cybersecurity,
including in OGP member countries.®” Responses to
threats should be proportionate, specifically targeted
to actual threats, and based on law consistent with
international standards.

Focus on ending impunity: Often attacks against
civil society—particularly journalists—go unpunished
and unacknowledged. Findings suggest journalists’
killers go free in nine out of ten cases.®® This
requires a systemic approach—perhaps through
action plan commitments—that target broader
access to justice initiatives to protect activists and
journalists, including police investigations, access to
legal counsel, guaranteed due process, and witness
protection. Essential to this is an independent and

non-susceptible judiciary.

Consider the unique needs of all victims: Evidence
has shown that repression, harassment, and
violence can manifest differently against women

and minority groups (including sexual, racial, and
religious minorities).®® For example, rape and
sexualized attacks are deployed to silence women’s
groups.’® In thinking through OGP commitments,

women’s rights, indigenous rights, and LGBT+ rights
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organizations have unique and specific political
demands that must be heard and which require
specific commitments.”!

The findings are clear: activists and journalists are
fundamental to both open government and a healthy,
engaged civil society. Defending the critical role

they play should be a consideration of any OGP
country, particularly given the reach and severity

of the challenges they face. Reflecting the difficult
realities described above, the next generation of OGP
commitments could include a number of concrete
steps for prevention, protection, and sanctions. (See
“Guidance and Standards” box in this section for
detailed sample commitments to promote and protect
free and independent media.)

Actions for prevention

Data

- Collect official open data (e.g., reports filed on
killings, harassment, other forms of violence
against civil society actors, and the number of
cases investigated and prosecuted) with adequate
privacy protections, especially where threats
include sexual assault.

Capacity building

- Establish training programs on respecting and
protecting expression. All state authorities
responsible for protecting journalists and freedom of
expression should participate.

- Ensure CSOs know their rights and obligations
under the law, and facilitate access to counsel,

including sound legal and accounting advice.

- Engage organizations representing women and
other minorities in crafting solutions to harassment
and violence.

- Establish training programs on physical, digital, and
psychological safety for CSOs.

- Educate and engage broader the civil society about
their obligations to publicly defend activists and
journalists, including online.



Media environment

- Increase international pressure on state-led
harassment, detention, or killing; establish rules and
protections for press freedom in digital and print
media; establish guidance on safety of journalists;

and create conditions for greater media pluralism.

Involve civil society and media outlets in the
development of laws around media ownership

to encourage media pluralism while ensuring
legality, minimal interference, and proportionality

in response. This may include negotiating rules
independence of state-funded media, political party

ownership of media, or ownership registries.

- Improve media access to all government institutions.

. Assess, reform, and revise rules on content and
defamation as needed in consultation with media

and civil society.

Actions for protection

. Adopt, implement, and report on whistleblower

protections, aligned with global best practice and
standards.

Provide rapid early-warning, and emergency support
to activists (including security, relocation, travel,

work, and family assistance).

Guarantee effective protection of female and LGBT+
media and civil society actors from gender-related

dangers of their work.

Sanctions

« Remove statute of limitations to investigate crimes

against the freedom of expression.

Set out strong protections to investigate and
prosecute violence against journalists and other civil

society actors (ensuring access to justice).

Establish adequate levels of compensation for
victims of crimes against activists and journalists.

Provide judicial remedy (such as sanctions) against
countries where there are cases of impunity for

attacks against activists and journalists.
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GUIDANCE AND STANDARDS

Sample commitments for enabling media environment

Photo by Esebene, Adobe stock

Commitments that ensure an enabling
environment for a free and independent media
perfectly align with OGP’s founding declaration
and underlying pillars: transparency,
accountability, and participation.

Whistleblowers

- Action area: Adopt, implement, and report on
whistleblower protections that are aligned
with global best practices and standards.

+ Action: Inform the public of whistleblowing
rights, including disseminating relevant
information on protections and mechanisms.

- Action: Ensure competent authorities
have the mandate, power, and resources
to facilitate and protect whistleblowing,
especially where adequate channels of
whistleblowing do not exist.

Content rules

« Action area: Assess, reform, and revise
as needed rules on content (e.g., libel and
defamation laws, censorship, and hate
speech provisions) and on media regulation
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(e.g.. public and private broadcasting rules).

+ Action: Reform laws to depenalize criminal

defamation and ensure press freedoms.

- Action: Work with companies and civil

society organisations to establish fact-
checking initiatives around electoral
processes.

- Action: Guarantee and protect the media’s

right to investigate, criticize, and express
opinions.

Action: Develop monitoring mechanisms
to provide track the internationally-agreed
targets of the SDG process.

- Action: Ensure media regulations promote a

free, independent, and diverse media.

Access

+ Action area: Provide the media with open

access to all government institutions.

« Action: Permit media to record (audio/visual)

and disseminate (e.g., television, radio, print,
and online) all parliamentary committee
hearings and discussions.



- Action: Establish media and press centers in
all government ministries and institutions,
and provide for formal and regular press
conferences.

- Action: Put in place rules on open meetings
so that all decision-making meetings are
open by default and may be closed only
for appropriate reasons (such as to protect
privacy).

Protections

- Action area: Establish strong protections to
prevent, investigate, and prosecute violence
against journalists.

« Action: Establish government protection
programs for at-risk journalists, including
early warning and rapid-response
mechanisms.

« Action: Set up investigative programs
and provide resources to investigate and
prosecute threats to, and attacks on,
freedom of expression.

+ Action: Remove statute of limitations to
investigate crimes against the freedom of
expression.

 Action: Guarantee effective protection of
female journalists and other female media
actors from gender-related dangers of their
work.

- Action: Establish training programs for all
state authorities responsible for protecting
journalists and freedom of expression.

Ownership

- Action area: Review, amend, and align
national broadcasting and media laws
to ensure diversity, independence, and
transparency of ownership.

« Action: Track and publish the beneficial
owners of media companies as part of a
government's broader open data policy.

+ Action: Review and update cross-ownership
rules to ensure diversity, independence, and
transparency of media ownership.

+ Action: Establish a regulatory framework
and commission to cap media ownership
shares, monitor media concentration, and
review licensing.

 Action: Establish mechanisms for the public
to participate in the review and approval
of media licensing and mergers and
acquisitions.

Online access

- Action area: Establish laws and other
necessary measures to ensure a free and
open internet.

- Action: Prevent illegal internet shutdowns
and the blocking of specific sites.

+ Action: Establish a comprehensive open
internet regulatory framework.

+ Action: Establish internet connectivity
as a basic right, with appropriate pricing
mechanisms to ensure universal access and
minimal restrictions.

- Action: Establish government strategies
and frameworks for increasing connectivity
among specific and/or marginalized groups
in a country.

+ Action: Update and maintain robust
net neutrality regulations to ensure no
throttling, blocking, or paid prioritization of
content.

DEFENDING ACTIVISTS AND JOURNALISTS 21



Endnotes

1

OGP, Open Government Declaration (Sept. 2011), https://
www.opengovpartnership.org/open-government-decla-
ration.

Knight Foundation, American Views: Trust, Media and
Democracy (16 Jan. 2018), https://knightfoundation.org/

reports/american-views-trust-media-and-democracy.

The World Wide Web Foundation, Open Data Barometer:
Global Report, 4th ed. (May 2017), https://opendataba-
rometer.org/4thedition/report/.

See the Collective Results portion of this report for
analysis as well as The B Team, The Business Case for
Protecting Civic Rights (15 Oct. 2018), http://www.bteam.
org/announcements/the-business-case-for-protecting-civ-

ic-rights/.

United Nations Human Rights Office of the High Commis-
sioner, “Who is a Defender” (2019), https://www.ohchr.org/
EN/Issues/SRHRDefenders/Pages/Defender.aspx.

Article 19, Prevent—Protect—Prosecute: Acting on UN
Human Rights Council Resolution 33/2 (2017), https://
www.article19.org/wp-content/uploads/2017/09/Safe-
ty-of-Journalists-guide.pdf.

United Nations Human Rights Office of the High Commis-
sioner, “Biography of the Special Rapporteur on the
promotion and protection of the right to freedom of

opinion and expression - David Kaye” (2019), https://www.
ohchr.org/en/issues/freedomopinion/pages/davidkaye.aspx.

UN Gen. Assem., Declaration on the Right and Respon-
sibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized

Human Rights and Fundamental Freedoms UN Doc. A/
RES/53/144 (8 Mar. 1999), https://www.ohchr.org/Docu-
ments/Issues/Defenders/Declaration/declaration.pdf.

CIVICUS Monitor, Tracking Civic Space, State of Civil
Society Report 2018 (6 Mar. 2018), https://monitor.civicus.
org/SOCS2018/.

HRD Memorial Network, Stop the Killings (Front Line De-
fenders, 2018), https://www.frontlinedefenders.org/sites/
default/files/stk_-_full_report.pdf.

Reporters Without Borders, Violations of Press Freedom
Barometer: The Figures in 2019 (2019), https://rsf.org/en/
barometer.

Reporters Without Borders, Worldwide Round-Up of Jour-
nalists Killed, Detained, Held Hostage or Missing in 2018,
https://rsf.org/sites/default/files/worldwide_round-up.

pdf; Business and Human Rights Resource Centre, “New
report examines the role of businesses in protecting civic
space” (Oct. 2016), https://www.business-humanrights.
org/en/new-report-examines-the-role-of-businesses-in-
protecting-civic-space.

OGP GLOBAL REPORT  FIRST EDITION

20

21

22

23

24

European Fundamental Rights Agency (FRA). A, Civil
Society Space: Views of Organisations, conference
paper (Nov. 2018) 4, https://fra.europa.eu/sites/default/
files/fra_uploads/fra-2018-ec-colloquium-paper-civil-soci-
ety-space_en.pdf.

International Center for Not-for-Profit Law (ICNL), “Civic
Freedom Monitor: Russia” (14 Feb. 2019), http://www.icnl.
org/research/monitor/russia.html.

Associated Press, “Germany, US concerned by Hungary
law on foreign-funded NGOs” (FOX News Network, LLC,
14 Jun. 2017), https://www.foxnews.com/world/germany-
us-concerned-by-hungary-law-on-foreign-funded-ngos.

Mike Abramowitz, Democracy in Retreat Freedom in the
World 2019 (Freedom House, 2019), https://freedom-
house.org/report/freedom-world/freedom-world-2019/

democracy-in-retreat.

Stockholm Centre for Freedom. “112 journalists given
various jail sentences in Turkey in 2018.” (SCF, 1 Jan.
2019) https://stockholmcf.org/112-journalists-given-vari-
ous-jail-sentences-in-turkey-in-2018/.

Media Foundation for West Africa (MFWA), “West African

journalists dealing with detentions and assaults” (IFEX, 15
Apr. 2019), https://www.ifex.org/africa/2019/04/15/west-af-
rica-journalists-detentions/.

Committee to Protect Journalists, All But One Country in
Americas Criminalize Defamation (1 Mar. 2016),
https://cpj.org/2016/03/all-but-one-country-in-ameri-

cas-criminalize-defama.php.

Ayee Macaraig, “From wars to Duterte: Philippine
journalist ‘holds the line’™ (Yahoo! News, 12 Dec. 2018),
https://news.yahoo.com/wars-duterte-philippine-journal-
ist-holds-line-072907459.html.

Civil Rights Defenders, Stop Harassment of Civil Society
Organisations (18 Aug. 2017), https://crd.org/2017/08/18/
kenya-stop-harassment-of-civil-society-organisations/.

ICNL, US Protest Law Tracker (23 Apr. 2019), http://www.
icnl.org/usprotestlawtracker/?location=&status=enact-
ed&issue=&date=&type=legislative.

FRA, Criminalisation of Migrants in an Irregular Situation
and of Persons Engaging with them (Mar. 2014),
https://fra.europa.eu/en/publication/2014/criminalisation-

migrants-irregular-situation-and-persons-engaging-them;
FRA, Fundamental Rights Considerations: NGO Ships
Involved in Search and Rescue in the Mediterranean and

Criminal Investigations (2018), https:/fra.europa.eu/en/

theme/asylum-migration-borders/ngos-sar-activities.

Tonusree Basu and Denisse Miranda, The right tools for
the right job: How OGP can help win the fight for civic
space (Washington, D.C.: OGP, 2018), https://www.open-
govpartnership.org/sites/default/files/Right-Tools_Civ-
ic-Space_20180508.pdf.




25

26

27

28

29

30

31

33

34

35

36

37

38

39

40

Basu and Miranda, The Right Tools For The Right Job.
Basu and Miranda, The Right Tools For The Right Job.

Based on data from the CIVICUS monitor compiled by
OGP Staff: http:/bit.ly/2L.czeVS

OGP, “17 Memoria histérica del conflicto armado interno”
(2015), https://www.opengovpartnership.org/commit-
ment/17-memoria-hist-rica-del-conflicto-armado-interno.

https://www.opengovpartnership.org/sites/default/files/
Norway_Action-Plan_2016-18.pdf.

OGP, “08.2 Criterios sobre entrega de informacion

en materia de violaciones de Derechos Humanos”
(2016), https://www.opengovpartnership.org/commit-
ment/082-criterios-sobre-entrega-de-informaci-n-en-ma-
teria-de-violaciones-de-derechos-humanos.

OGP, “08 Media Transparency” (2014), https://www.open-
govpartnership.org/commitment/08-media-transparency.

Government of Ireland: Department of Public Expendi-
ture & Reform, Open Government Partnership: Ireland
National Action Plan 2014 - 2016 (Jul. 2014), https://www.
opengovpartnership.org/documents/ireland-first-action-
plan-2014-16.

Government of ltaly, Declaration of Internet Rights (2015),

https://www.camera.it/application/xmanager/projects/
leg17/commissione_internet/testo_definitivo_inglese.pdf.

OGP, “05 Create favourable environment for media and
journalism” (2016), https://www.opengovpartnership.org/

commitment/05-create-favourable-environment-me-
dia-and-journalism.

OGP, “04 human rights violations complaint mechanism”
(2018), https://www.opengovpartnership.org/commit-
ment/04-human-rights-violations-complaint-mechanism.

Government of Mexico. “Base de datos de personas
desaparecidas® (21 Nov. 2015), http://gobabiertomx.org/

resultados/5-base-de-datos-de-personas-desaparecidas/.

OGP, “28 Improving media freedoms” (2012),
https://www.opengovpartnership.org/commitment/28-im-
proving-media-freedoms.

OGP, “OGP Response Policy: Response Policy Cases”
(2019), https://www.opengovpartnership.org/ogp-re-
sponse-policy/response-policy-cases.

OGP, Statement by OGP’s Criteria and Standards
Subcommittee regarding the Government of Hungary’s
Participation in OGP (Washington DC: OGP, 22 Jun.
2016), https://www.opengovpartnership.org/stories/state-
ment-ogps-criteria-and-standards-subcommittee-regard-
ing-government-of-hungary-s.

OGP, “Response Policy Case: Azerbaijan” (22 Apr. 2019),
https://www.opengovpartnership.org/ogp-response-poli-

cy/response-policy-case-azerbaijan.

41

42

43

44

45

46

47

48

49

50

51

OGP, “Response Policy Case: Mexico” (5 Mar. 2019),
https://www.opengovpartnership.org/ogp-response-poli-
cy/response-policy-case-mexico.

Sanjay Pradhan (OGP CEO on behalf of the Criteria and
Standards Subcommittee), letter to Braam Hanekom
(Board Member of PASSOP), 27 Sept. 2016, http://www.
opengovpartnership.org/sites/default/files/PASSOP-Sep-

tember-2016.pdf.

OGP, “Turkey made inactive in the Open Government
Partnership” (New York City, N.Y.: 21 Sept. 2016),
https://www.opengovpartnership.org/stories/tur-

key-made-inactive-open-government-partnership.

OGP, OGP Response Policy Case: Review and Reso-
lution of Christopher Snow’s Letter of Concern, dated
September 6, 2016, against the Government of Australia
(22 Jun. 2017), https://www.opengovpartnership.org/sites/
default/files/Australia_RP-Report_August2017.pdf.

Transparency International, “Anti-Corruption Glossary”
(2018), https://www.transparency.org/glossary/term/whis-
tleblowing.

Government of Ireland: Department of Public Expendi-
ture & Reform, Open Government Partnership: Ireland
National Action Plan 2014 - 2016 (Jul. 2014), https://www.
opengovpartnership.org/documents/ireland-first-action-
plan-2014-16; https://www.per.gov.ie/en/protected-disclo-
sures-i-e-whistleblowing/.

Dr. Raj Chari, Independent Reporting Mechanism (IRM):
Ireland End-of-Term Report 2014—-2016 (OGP, 2017),
https://www.opengovpartnership.org/sites/default/files/
Ireland_EOTR_2014-16.pdf.

European Federation of Journalists, Serbia: Commission
to solve wartime journalists’ murders expanded (9 Aug.
2018), https://europeanjournalists.org/blog/2018/08/09/
serbia-commission-to-solve-wartime-journalists-mur-

ders-expanded/.

Committee to Protect Journalists, The Road to Justice
Breaking the Cycle of Impunity In the Killing of Jour-
nalists (Oct. 2014), https://cpj.org/reports/road_to_jus-
tice2014-english.pdf.

Saatchi & Saatchi Global, “Chronicles of Threats’ Battles
Violence Against Journalists” (13 Apr. 2014), http://saat-
chi.com/en-uk/news/chronicles-of-threats-battles-vio-

lence-against-journalists/.

Saatchi & Saatchi Global, “Saatchi & Saatchi Celebrates
at Cannes Lions 2014” (25 Jun. 2014), http://saatchi.com/
en-uk/news/saatchi-saatchi-at-cannes-lions-2014/.

World Justice Project Rule of Law Index, “Mexico” (2019),
http://data.worldjusticeproject.org/#/groups/MEX.

DEFENDING ACTIVISTS AND JOURNALISTS 23



54

55

56

57

58

5

©

60

6

62

63

OGP, “0O5 Base de datos de personas desapare-
cidas:” (2013), https://www.opengovpartnership.
org/05-base-de-datos-de-personas-desaparecidas;
OGP, “04 Registro de detenidos:” (2013), https://www.
opengovpartnership.org/04-registro-de-detenidos.

FRA, National Human Rights Institutions in the EU
Member States: Strengthening the fundamental rights
architecture in the EU (Belgium: 2010), https:/fra.europa.
eu/en/publication/2012/national-human-rights-institu-
tions-eu-member-states-strengthening-fundamental.

OGP, “17 Memoria histdrica del conflicto armado interno”
(2015), https://www.opengovpartnership.org/commit-

ment/17-memoria-hist-rica-del-conflicto-armado-interno.

OGP, “08 Implementacion del Sistema Integrado de
Informacion para el Posconflicto (SIIPO)” (2017),
https://www.opengovpartnership.org/commitment/08-im-
plementaci-n-del-sistema-integrado-de-informaci-n-pa-
ra-el-posconflicto-siipo.

Alan MacKenzi, “Colombia’s peace deal: Where is

the peace?” (Deutsche Welle, 19 Jul. 2018),
https://www.dw.com/en/colombias-peace-deal-where-is-
the-peace/a-44737961.

Margaret Atwood, “A year after her murder, where is the
justice for Daphne Caruana Galizia?” (The Guardian, 16
QOct. 2018), https://www.theguardian.com/commentis-
free/2018/oct/16/murder-justice-daphne-caruana-galiz-
ia-malta.

Sofia Verza, SLAPPs’ 5 W’s: a background of the Stra-
tegic Lawsuits Against Public Participation (Columbia
Univ,, 12 Jul. 2018), https://globalfreedomofexpression.
columbia.edu/publications/slapps-5-ws-background-stra-
tegic-lawsuits-public-participation/.

Verza, SLAPPs’ 5 W's.

Emil Weber, “Malta: defamation no longer a crime - but
new law has critics” (European Centre for Press & Media
Freedom, 7 May 2018), https://ecpmf.eu/news/legal/mal-
ta-defamations-no-longer-a-crime-but-new-law-has-its-

Weber, “Malta: defamation no longer a crime;” Verza,
SLAPPs’ 5 W’s.

Kevin O’Brien and Louis Tsilivis, “Ontario Court of Appeal
clarifies test under ‘anti-SLAPP’ legislation,” (Osler,
Hoskin & Harcourt LLP, 31 Aug. 2018), https://www.osler.
com/en/resources/regulations/2018/ontario-court-of-ap-
peal-clarifies-test-under-anti-slapp-legislation.

5 A model anti-SLAPP law produced by the Institute of

24

Justice is available here: https://ij.org/wp-content/up-
loads/2015/07/anti-slapp-model.pdf.

OGP GLOBAL REPORT  FIRST EDITION

65

66

67

68

69

70

This is based on findings from the Democracy Index 2018
produced by The Economist Intelligence Unit and Civicus
Monitor (see page 4). Tonusree Basu and Denisse Miran-
da, The right tools for the right job: How OGP can help
win the fight for civic space (Washington, D.C.: OGP, 2018)
4, https://www.opengovpartnership.org/sites/default/files/
Right-Tools_Civic-Space_20180508.pdf.

See ICNL, Global Trends in NGO Law: Survey of Trends
Affecting Civic Space: 2015-16, vol. 7 issue 4 (Sept. 2016),
http://www.icnl.org/research/trends/trends7-4.pdf?pd-
f=trends7-4.

For example in Zambia, proposed new cybersecurity
legislation is expected to curtail freedom of speech and
expression in the country. The legislation, which is still to
be enacted, would aggressively extend government au-
thority into the online space, including measures like re-
quiring all WhatsApp groups to register themselves and
the identity of their administrator with the government.
Kenya has adopted cybersecurity legislation, which has
been criticized for the same failings.

Committee to Protect Journalists, “Global Campaign
Against Impunity” (2019), https://cpj.org/campaigns/im-
punity/.

Josefine Karlsson, Charlotte Pruth and Eva Zillen, Shrink-
ing Civic Space: Addressing the Gendered Threats to
Peacebuilding and Human Rights, sess. report no. 15
(Stockholm Forum on Peace and Development, May
2017), https://www.sipri.org/sites/default/files/2017-09/
session_report_no_15.pdf.

Some examples include: In August 2016, Turkish LGBT+
activist Hande Kader was brutally raped and murdered.

In El Salvador, in the same year, human rights lawyer
Bertha de Leon suffered a smear campaign involving the
circulation of explicit sexual images. In India, a chemical
substance was thrown at the tribal rights activist Soni Sori.

For example, Colombia, as part of its second action
plan (2015-2017), has included a commitment to en-
gage with LGBT+ groups and actors as part of devel-
oping a national policy that guarantees their rights and
prevents discrimination. Montenegro made a similar
set of commitments in its first action plan. Furthermore,
EarthRights International has published a number of
guidelines for working with human rights defenders in
different contexts, especially from marginalized groups.
Earthrights International, “Comments by EarthRights
International on Voices at Risk: Canada’s Guidelines
on Supporting Human Rights Defenders,” submitted to
Global Affairs Canada (18 Jan. 2019), https://earthrights.
org/wp-content/uploads/Comments-by-Earthrights-Inter-
national-on-Voices-at-Risk-FINAL.pdf.




