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MAKUENI COUNTY OPEN CONTRACTING BILL, 2020
A Bill for
AN ACT of the County Assembly of Makueni to establish open procurement in public procurement, the Makueni County Open Contracting Portal, and for connected purposes.
Enacted by the County Assembly of Makueni as follows - 

PART I – PRELIMINARY
Clause
Short Title
1. This Act shall be cited as the Makueni County Open Contracting Act, 2020, and shall come into force on the date specified by the Executive Member in the Gazette.
Interpretation
2. In this Act, unless the context otherwise provides – 
“access” in relation to the portal means the ability to reach, open, read, inquire, comment or share information using the portal;  
“accounting officer” has the meaning assigned to in the Public Finance Management Act, 2012 (No. 18 of 2012); 
     “beneficial owner” has the meaning assigned to it in The Companies Act (Beneficial  
      Ownership Information) Regulations, 2020
“candidate” has the meaning assigned to it in the Public Procurement and Asset Disposal Act, 2015;
“contractor” has the meaning assigned to it in Public Procurement and Assets Disposal Act, 2015;
“contractor” has the meaning assigned to it in the Public Procurement and Asset Disposal Act, 2015;
“county assembly” means the county assembly of Makueni
“county government” means the county government of Makueni
“county treasury” means the county treasury of Makueni
“data” has the meaning assigned to it in the Protection of Data Act, 2019
“data subject” has the meaning assigned to it in the Protection of Data Act, 2019
“disadvantaged group” has the meaning assigned to it in the Public Procurement and Asset Disposal Act, 2015
“disclose”  has the meaning assigned to it in the Access to Information Act, 2016
“download” means to digitally transfer data from one digital location to another
“executive member” means the member of the county executive committee in charge of finance matters 
“e-procurement system”  has the meaning assigned to it in the Public Procurement and Asset Disposal Regulations, 2020
“e-tender documents”  has the meaning assigned to it in the Public Procurement and Asset Disposal Regulations, 2020
      “feedback” means the response to, including reporting back, to questions posed, or      
       issues raised by the portal by the public;   

“financial year” has the meaning assigned to it in Article 260 of the Constitution of Kenya, 2010;
“goods” has the meaning assigned to it in the Public Procurement and Disposal of Assets Act, 2015;
“i-supplier management” refers to the internet based supplier management module that allows self-service registration of suppliers, categorisation of suppliers based on the goods or services they offer, online suppliers approvals, generation of statistics, and reports on suppliers including quotations, awarded local purchase orders, and local sales orders, and their status, self-service change or update of details by suppliers, and on-line collaboration regarding inquiries by suppliers;
“list of registered suppliers” means the list of prospective providers including contractors and consultants, of specified categories of goods, works or services registered by the county;
“local contractor”  means a provider of goods, works or services whose ownership or membership comprises a majority of residents from the county or an entity that is domiciled or ordinarily operates in the county; 
“marginalised groups” has the meaning assigned to it in the Constitution od Kenya, 2010
“open contracting” means publishing and using open, accessible and timely information on public contracting by availing the data and documents used in public contracting to the public;
“open contracting data standard” means the electronic format developed by the Open Contracting Partnership organisation, for capturing, organising and displaying of documents, data and information used during all the stages of public procurement including planning and evaluation;
“open contracting portal” means the free, publicly accessible, internet based digital site or platform where data, information and documents used during public procurement in the county, are captured, displayed and publicised; 
“tender documents” means the documents including prescribed forms, that are used to invite, request and facilitate the application or bidding for a public contract by a candidate; 
“personal data” has the meaning assigned to it in the Data Protection Act, 2019
“person with disability” has the meaning assigned to it in the Public Procurement and Assets Disposal Act, 2015;
“procurement” has the meaning assigned to it in the Public Procurement and Disposal of Assets Act, 2015;
“procurement contract” has the meaning assigned to it in the Public Procurement and Disposal of Assets Act, 2015;
“public procurement” has the meaning assigned to it in the Public Procurement and Assets Disposal Act, 2015; 
“procurement plan” means the procurement plan prepared at the beginning of every financial year by the county government, outlining the goods, services and works that the county shall procure during the financial year, and includes the procurement strategies and methods;
“publicise”  has the meaning assigned to it in the Public Finance Management Act, 2015;
“services” has the meaning assigned to it by the Public Procurement and Assets Disposal Act, 2015; 
“supplier registration”  has the meaning assigned to it by the Public Procurement and Disposal of Assets Regulations, 2020
“upload” means to digitally transfer data from one digital location to another
“women” has the meaning assigned to it in the Public Procurement and Asset Disposal Act, 2015
“youth” means has the meaning assigned to it in the Public Procurement and Asset Disposal Act, 2015
3. Object of the Act

(1) The object of this Act is to –

(a) provide a framework for open contracting in public procurement in the county;
(b) establish the open contracting portal in the county; and
(c) facilitate the use of the Open Contracting Data Standard

4. Guiding Principles and Values
(1)Further to Articles 10 and 227 of the Constitution od Kenya, 2010, and section xxx of The Public Procurement and Disposal of Assets Act, 2015,  the principles and values of this Act are – 
(a) Transparency and accountability in public procurement;
(a) Open government;
(b) Public participation in public procurement;
(c) Fair competition in public contracting;
(d) Promotion of the participation of women, youth, persons with disabilities, minorities, and marginalised groups;
(e) Public access to information;
(f) Promotion of the participation of local, small and medium enterprises in commerce; and
(g) Guarantee and promotion of human rights and dignity  

PART II – DEPLOYMENT AND USE OF OPEN CONTRACTING AND ESTABLISHMENT OF THE PORTAL
5. Open contracting
(1) Public procurement in the county shall be open and accessible to the public.
(2)The county government shall publicise in the portal established under section 6 of this Act, all data, documents, and information used during all stages of public procurement.
(3)For avoidance of doubt, open contracting shall be used during the following stages – 
(a) Procurement planning;
(b) Tendering;
(c) Awarding;
(d) Contracting;
(e) Contract implementation; and
(f) Evaluation.
6. Establishment of the Open Portal
(1) There is established the Makueni County Open Contracting Portal that shall be an interactive, web – based, internet platform for publishing and displaying all documents, data, and information used during all stages of public contracting in the county.
(2) The Portal shall be controlled and managed by the county treasury.
(3) The portal shall be open and accessible by the public at all times.
7. Open Contracting Data Standard as format
(1)  The open contracting data standard shall be the format for entering and displaying data, documents and information in the portal.
(2)The standard may periodically and progressively be adjusted in order to publicise more data, documents and information, enhance access, and responsiveness
PART III – ADMINISTRATION AND COORDINATION OF OPEN CONTRACTING
8. Role of the County Government
(1) Subject to the Constitution of Kenya, 2010, and other national laws on public finance, and public procurement, access to information and protection of data, the county government shall ensure open, accountable, and fair public procurement in the county, and shall establish and develop the necessary infrastructure and mechanisms for open contracting.

(2) The county government shall  - 

(a) through budget allocation and other ways, ensure that adequate resources are appropriated for the efficient management of open contracting and the portal at all times;
(b)formulate policies, and strategies for regulating open contracting in the county;
(c) enhance public access to the portal by progressively developing the information, and communication technology capacity in the county; and
(d) monitor and evaluate the progress and impact of open contracting in the county..


9. Establishment of the Open Contracting Steering Committee

(1)There is established the Makueni County Open Contracting Steering Committee whose members shall consist of the following – 

(a) the County Secretary and Head of Public Service who shall be its chairperson;
(b) the executive committee member in charge of finance who shall be its secretary;
(c) the executive committee member in charge of education, youth, sports and Information communication technology;
(d) the executive committee member in charge of devolution, county administration, participatory development and public service;
(e) the executive committee member in charge of roads, transport, energy and public works;
(f) the head of the Makueni county service delivery unit;
(g) the chief officer in charge of finance; and
(h) the director in charge of procurement and supply chain management and secretary of the technical committee

(2)The steering committee shall – 

(a) coordinate, plan and provide timelines for open contracting activities in the county;
(b) provide inter departmental linkages within the county government for efficient open contracting implementation;
(c) advise the governor, and the executive committee on progressive ways of implementing open contracting in the county;
(d) explore ways and strategies for raising funds and mobilising resources for open contracting;
(e) provide policy direction in the implementation of open contracting in the county; 
(e) monitor, evaluate, and review the implementation of open contracting in the county;
(f) progressively enhance the capacity of procurement officers and other county government staff about open contracting, through training, and provision of information;
(g) report periodically to the governor, executive committee and residents about the implementation of open contracting; and
(h) perform any other functions as directed by the governor or the executive committee

(3)The steering committee may co-opt other members as it deems fit and shall regulate its meetings and proceedings

10. The Open Contracting Technical Committee
(1) There is established the Makueni County Open Contracting Technical Committee that shall consist of the following members -  
(a) the director in charge of financial services who shall the chairperson;
(b) the director in charge of procurement and supply chain management who shall be the secretary;
(c) the director in charge of planning;
(d) the director in charge of monitoring and evaluation;
(e) the director in charge of information and communication technology;
(f) the director in charge of diaspora affairs, internship, mentorship and volunteerism; and 
(g) the director in charge of water, irrigation and natural resources

(2) The technical committee shall – 
(a)provide technical and practical support to the steering committee and government in thr implementation of open contracting;
(b) oversee and ensure that open contracting activities, including timely posting of data and documents in the portal, and feedback from issues raised by residents in the portal are responded to within reasonable time;
(b) advise the steering committees on mechanisms, and measures for the technical enhancement of implementation of open contracting in the county, including pertinent developments in information and communication technology;
(c) carry out sensitisation programmes aimed at progressively enhancing public awareness, through provision of information and education about open contracting and the portal; and
(d) monitor, evaluate, analyse and report periodically to the steering committee about the impact of open contracting and the portal; 
(e) collaborate and partner with residents, and partners including non governmental organisations in implementing open contracting activities; and
(e) perform other functions as directed by the governor or steering committee

(3)The technical committee shall regulate its own proceedings and shall meet periodically or as directed by governor or steering committee.

11.  Role of the County Treasury
(1) Through the leadership of the county executive member, the county treasury shall manage open contracting activities in the county. 

(2)The county treasury shall – 

(a) ensure that data, documents, and information are publicised within the prescribed time;
(b) ensure that feedback is provided within reasonable time;
(c) advise the county government on mechanisms for enhancing open contracting;
(d) promote and facilitate access of the portal by the public; and
(e) monitor, evaluate and report periodically to the county executive and county assembly on the impact of open contracting in the county.

12. Role of the Director of Procurement

(1)The Director of Procurement and Supply Chain Management shall ensure technical and operational efficiency in open contracting. 

(2)The Director shall – 

(a) ensure that procurement officers enter data, upload documents and provide information in the prescribed manner, and times;
(b) ensure that procurement officers provide feedback on issues raised through the portal within a reasonable period;
(c) ensure that adequate staff are deployed for the efficient management of open contracting and, operation of the portal; 
(d) progressively enhance the technical capacity of procurement officers and other county government staff through training, and provision of information; 
(e) advise the county treasury on mechanisms for the technical enhancement of open contracting in the county;
(f) carry out sensitisation programmes aimed at progressively enhancing public awareness, through provision of information and education about open contracting and the portal; and
(g) monitor, evaluate, analyse and report periodically to the county treasury about the impact of open contracting and the portal.

13. Role of Procurement Officers
(1) Procurement officers shall -  
(a) accurately enter data, upload documents and provide information within prescribed times;
(b) respond to and provide feedback to issues raises through the portal within a reasonable period;
(c) take measures including reporting of all suspected malpractices, and corruption raised through the corruption risk dashboard in the portal.
PART IV -  DISCLOSURE OF DATA, AND DOCUMENTS
A. Disclosure by Government
14. Posting and uploading of data and documents in portal
Procurement officers shall ensure that data, documents and information is uploaded or posted on the portal within the times prescribed in Schedule 1.
15. List of registered suppliers 
(1) Subject to section 57 of the Public Procurement and Assets Disposal Act, 2015, the director shall ensure that the list of registered suppliers posted in the county’s i-supplier management portal, is accessible at all times, through the open contracting portal. 
(2) The list of suppliers representing youth, women, persons with disabilities under the Access to Government Procurement Opportunities category shall also be posted on the portal.
16. Confidential information, personal data of evaluators
(1) Confidential information, and documents, including bills of quantities and estimated costs shall not be disclosed.
(2)Personal data or information that may lead to the identification of the members of the tender evaluation committee shall not appear in the tender evaluation report posted on the portal, and the word ‘scorer’ shall be used in place of the name of a member of a tender evaluation committee in the evaluation report that shall be posted on the portal. 

17. Contract Documents
(1) Subject to section 5 (1) (e) of the Access to Information Act, the county government shall ensure that the contract documents and information published
 in the portal include – 
(a) the public works, goods acquired or rented, and the contracted service including any sketches, scopes of service and terms of reference;
(b) the contract sum;
(c)the name of the service provider, contractor, or individual to whom the contract has been granted; and
(d) the period within which the contract shall be completed. 

B. Disclosure by suppliers, contractors, candidates
18. Lawful, accurate and up to date information
(1) Subject to the Public Procurement and Disposal of Assets Act, 2015, prospective suppliers, contractors, or candidates shall ensure that the information and data provided during registration and posted in the portal, are lawful, accurate and up to date.

PART V – FINANCIAL PROVISIONS
19. Sources of Funds
(1) The funds for implementing open contracting shall consist of – 
(a) monies appropriated by the County Assembly for such purposes;
(b) grants from the National Government;
(c) any other grants, gifts, donations or other endowments given towards support for open contracting; and
(d) such other funds as may vest in or accrue in the implementation of open contracting under this Act or any other written law

(2)The County Government shall ensure that it reserves at least xxx percent of the annual budget of the procurement department for open contracting.
(3) Open Contracting activities shall be financed through a vote in the estimates of revenue and expenditure of the procurement department


PART VI – MISCELLANEOUS PROVISIONS
20. Personal Data of a supplier, contractor, or candidate
(1)Processing of the personal data of a supplier, contractor or candidate, shall be done subject to section 30 (1) (a) and (b) of the Data Protection Act, 2019.
21. Beneficial Ownership Information
(1) Subject to Regulation 13 (2) and (4) of The Companies (Beneficial Ownership Information) Regulations, 2020, the county government shall encourage, notify, and give preference to companies that proactively, and in good faith, disclose information about their beneficial owners during application or registration for tenders or contracts in the county.  
(2) Subject to Regulation 13 (5) of The Companies (Beneficial Ownership Information) Regulations, 2020, the county government shall in the case where a company does not disclose information relating to a beneficial owner, and in its analysis such information is necessary for the processing of an application, or an investigation about information supplied by and posted in the portal about the company, request the registrar to provide it with such information.
22. Use of portal by the public
(1) Members of the public shall use the portal in a lawful, responsible, and accountable manner that ensures and encourages effective interaction and sharing of information. 
(2) Users of the portal shall ensure that information posted in the interactive section of the portal, is relevant, and accurate and shall not post abusive, defamatory, and false information.
23. Monitoring, evaluation and reporting
(1) Through regular analysis of data and information acquired through the monitoring and evaluation dashboard in the portal, the accounting officer shall shall monitor and evaluate the progress and impact of the use of open contracting in the county. 
(2) Monitoring and evaluation shall include measuring the efficiency and effectiveness of the use of the portal, including trends in the frequency of visits, the type and location of visitors, the issues raised through the interactive section by members of the public, and the corruption risk dashboard 
(3) Evaluation shall entail the periodical analysis of the quality and quantity of the use of open contracting including the number of contracts posted, the total value of contracts, trends in pricing and costing of the contracts, the amounts of funds saved, the progress of projects including periods of implementation, and the types of issues raised by the public and feedback. 
(4) The county executive shall during meeting its statutory financial reporting obligations to oversight institutions, including the county assembly, and the public, ensure that information about the progress and impact of open contracting, is included in the reports. 
(5) The reports in (4) shall include information about issues raised in the corruption tracking dashboard, actions and responses taken thereof.
24. Regulations
(1) The executive committee member may develop regulations and other instruments for the efficient implementation of any part or section of this Act. 
25. Offences and Penalties
(1) The offences and penalties outlined in national laws including laws regarding public procurement, access to information and protection of data, shall apply in this Act.
26. Transitional
(1) The open contracting portal and the open contracting data standard, established and in use in the county, at the time of enactment of this Act, shall continue to be in use, during and after enactment.


FIRST SCHEDULE
(Section 12)
TIME SPECIFICATION FOR UPLOADING OR POSTING DATA AND DOCUMENTS ON THE PORTAL
	ITEM
	TIME SPECIFICATION

	Consolidated, departmental procurement plans (including adjustments)
	Within two days after approval

	Cabinet Papers
	Within two days after approval

	Tender Notices
	On the same day they are published in the newspapers and other platforms

	Tender awards
	Within two days of awarding

	Tender evaluation report
	One day

	Contract documents
	Within two days

	Project evaluation and completion reports 
	Within two days

	Payment documents
	Within five days

	Feedback to issues raised by residents
	Within reasonable time




















MEMORANDUM OF OBJECTS AND REASONS
The principal purpose of this Bill is to provide for the deployment of open contracting in Makueni county, establish the Makueni County Open Contracting Portal, facilitate the use of the Open Contracting Data Standard, coordination and management of open contracting and for connected purposes.
PART I provides for preliminary issues including the short title, commencement, interpretation of words and phrases used in the Bill, objects and guiding principles
PART II provides for the employment of open contracting, establishes the Makueni Open Contracting Portal and makes provision for the use of the Open Contracting Data Standard.
PART III makes provision for the management and coordination of open contracting in the county. It provides for the Makueni Open Contracting Steering Committee, the Makueni County Open Contracting Technical Committee, outlines the roles of the County Government, County Treasury, Director of Procurement and Supply Chain Management and procurement officers.
PART IV addresses disclosure of information, documents and data in the portal by the government, and prospective vendors, contractors, and consultants, provides timelines, prohibitions, handling of personal data and information.
PART V deals with financial issues and provides for the different sources of funds and resources and calls for annual budgetary appropriations towards open contracting
PART VI deals with miscellaneous issues such as monitoring and evaluation, reporting, beneficial owners information as well as offences and their penalties. 
MARY KIMANZI
Executive Committee Member – 
Finance, Social and Economic Planning



